
748 

17 CFR Ch. I (4–1–14 Edition) § 38.703 

§ 38.703 Notice of charges. 

If compliance staff authorized by a 
designated contract market or a des-
ignated contract market disciplinary 
panel determines that a reasonable 
basis exists for finding a violation and 
that adjudication is warranted, it must 
direct that the person or entity alleged 
to have committed the violation be 
served with a notice of charges and 
must proceed in accordance with the 
rules of this section. A notice of 
charges must adequately state the 
acts, conduct, or practices in which the 
respondent is alleged to have engaged; 
state the rule, or rules, alleged to have 
been violated (or about to be violated); 
and prescribe the period within which a 
hearing on the charges may be re-
quested. The notice must also advise 
that the charged respondent is enti-
tled, upon request, to a hearing on the 
charges. 

§ 38.704 Right to representation. 

Upon being served with a notice of 
charges, a respondent must have the 
right to be represented by legal counsel 
or any other representative of its 
choosing in all succeeding stages of the 
disciplinary process, except any mem-
ber of the designated contract market’s 
board of directors or disciplinary panel, 
any employee of the designated con-
tract market, or any person substan-
tially related to the underlying inves-
tigations, such as material witness or 
respondent. 

§ 38.705 Answer to charges. 

A respondent must be given a reason-
able period of time to file an answer to 
a notice of charges. The rules of a des-
ignated contract market governing the 
requirements and timeliness of a re-
spondent’s answer to charges must be 
fair, equitable, and publicly available. 

§ 38.706 Denial of charges and right to 
hearing. 

In every instance where a respondent 
has requested a hearing on a charge 
that is denied, or on a sanction set by 
the disciplinary panel, the respondent 
must be given an opportunity for a 
hearing in accordance with the require-
ments of § 38.707 of this part. 

§ 38.707 Hearings. 
(a) A designated contract market 

must adopt rules that provide for the 
following minimum requirements for 
any hearing conducted pursuant to a 
notice of charges: 

(1) The hearing must be fair, must be 
conducted before members of the dis-
ciplinary panel, and must be promptly 
convened after reasonable notice to the 
respondent. The formal rules of evi-
dence need not apply; nevertheless, the 
procedures for the hearing may not be 
so informal as to deny a fair hearing. 
No member of the disciplinary panel 
for the matter may have a financial, 
personal, or other direct interest in the 
matter under consideration. 

(2) In advance of the hearing, the re-
spondent must be entitled to examine 
all books, documents, or other evidence 
in the possession or under the control 
of the designated contract market. The 
designated contract market may with-
hold documents that are privileged or 
constitute attorney work product, doc-
uments that were prepared by an em-
ployee of the designated contract mar-
ket but will not be offered in evidence 
in the disciplinary proceedings, docu-
ments that may disclose a technique or 
guideline used in examinations, inves-
tigations, or enforcements proceedings, 
and documents that disclose the iden-
tity of a confidential source. 

(3) The designated contract market’s 
enforcement and compliance staffs 
must be parties to the hearing, and the 
enforcement staff must present their 
case on those charges and sanctions 
that are the subject of the hearing. 

(4) The respondent must be entitled 
to appear personally at the hearing, 
must be entitled to cross-examine any 
persons appearing as witnesses at the 
hearing, and must be entitled to call 
witnesses and to present such evidence 
as may be relevant to the charges. 

(5) The designated contract market 
must require persons within its juris-
diction who are called as witnesses to 
participate in the hearing and to 
produce evidence. It must make rea-
sonable efforts to secure the presence 
of all other persons called as witnesses 
whose testimony would be relevant. 

(6) If the respondent has requested a 
hearing, a copy of the hearing must be 
made and must become a part of the 
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